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DISTRICT : DHUBRI 

IN THE COURT OF THE SESSIONS JUDGE, DHUBRI 

PRESENT: - Shri T. Kalita, 
       Sessions Judge, Dhubri  
 

Sessions Case No. 80 OF 2018 

U/S 342/376 IPC  

Corresponding to GR Case No. 978 of 2013 

 

State of Assam      .......Complainant 

Versus 

 
Joshizal Haque       ……. Accused person 

 
 

Charge framed on   :  10.04.2018 

Evidence recorded on   :  24.04.2018  

     22.05.2018 

     14.08.2018 

                                             17.12.2019 

Statement recorded on  :  22.01.2020 

Argument heard on   :  26.02.2020 

Judgment delivered on  :  06.03.2020 
 

Advocates who appeared in this case 

Shri B. Basumatary learned P.P. for the Prosecution 

Shri Sk. Md. Shahjahan, Advocate for the Defence 

 
J U D G M E N T 

 

1. The prosecution story, as unfolded at the trial, may shortly be stated that 

one Amirul Islam has filed an FIR with the O/C of Mankachar P.S. on 16.02.2013 

that his niece namely Nirvaya (Actual name is withheld) aged about 14-15 years 

had been to bathroom at about 10.30 p.m. on 14.02.2013; but the accused 

Joshizal Haque keeping himself hide in the bathroom from earlier, caught hold 

the victim Nirvaya by gagging her mouth and kidnapped her and then, 

committed her rape. He took her forcibly at his house and subsequently, driven 

her away after having been assaulted. 

2. Police accordingly registered the case being Mankachar P.S Case No. 

38/2013 u/s 342/376/323/34 IPC. The case was investigated by the police and 
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after having completed the same, laid charge-sheet against the accused Joshizal 

Haque to stand trial u/s 342/376 IPC and hence, the case stands for trial. 

3. The offence as alleged to have committed by the accused is exclusively 

triable by the Court of Session for which the case is committed to the Court of 

Session by learned Sub-Divisional Judicial Magistrate, Dhubri after having 

furnished necessary copies. The case is restored to my file for disposal. 

4. Upon appearance, the accused was charged to stand trial u/s 342/376 

IPC and the text of the charge was explained and read over to which he pleaded 

not guilty and claimed to be tried. 

5. During trial, the prosecution has examined as many as six (6) no. of 

witnesses. The statement of the accused was recorded u/s 313 Cr.P.C. His plea is 

of denial, however, he has adduced none.  

6. I have carefully perused the evidence on record and heard learned 

counsel for both the sides and accordingly, proceed to dispose of the case on the 

following point for determination:- 

Whether the accused voluntarily confined the victim Nirvaya on 

14.02.2013 at about 10.30 p.m. and thereafter, committed her rape at his house 

as alleged?    
 

DISCUSSION ON THE POINT FOR DETERMINATION AND DECISION 

ARRIVED THEREON WITH REASONS 
 

7. Now, in order to arrive at a just decision of the case, let me discuss the 

evidence on record to see how far the prosecution has been able to prove the 

case against the accused beyond all reasonable doubt. 

8. It is the evidence of PW-1, Dr. (Mrs.) Muskura Ahmed that she examined 

the victim Nirvaya on 22.02.2013 and found her normal. She did not find any 

mark of injury on her body and she also did not find spermatozoa in the vaginal 

smear and also did not find any evidence of recent sexual intercourse/assault on 

the victim. Accordingly, she has submitted the report as Ext.-1. Ext.-1(1) is her 

signature. However, she stated the age of the victim considering her physical 

appearance. 

9. PW-2 is one Amirul Islam. He is the maternal uncle of the victim. He was 

informed that the accused visited the house of his sister Razia Bibi and had taken 

away her niece Nirvaya to his house. But, the family members of the accused 

drove her away. He was told by the victim that the accused had taken her away 
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from the house, but the family members of the accused drove her out. 

Accordingly, he lodged the FIR after about three days vide Ext.-2. Ext.-2(1) is his 

signature. The house of the accused is near to the house of the victim; however, 

he denied the fact that there was love affair in between the parties. He was 

contradicted with the statement made before the I.O. that the accused visited 

the house of Razia and had taken away the victim to his house. 

10. PW-3 is one Tara Miah who stated that on 16.02.2013 at about 09.30 

p.m. accused came to his house and dragged the victim about 50 meters away 

from his house. However, the victim returned after half an hour and told him that 

the accused committed her rape. Accordingly, they went to the house of the 

accused, but the family members of the accused refused to accept her. He is one 

of the uncles of victim Nirvaya. He further stated that the victim used to visit his 

house. The accused was unmarried at the relevant time. He was confronted with 

the statement made before the I.O that accused dragged the victim from his 

house and committed rape on her person. 

11. PW-4 is the victim Nirvaya, herself. According to her, she visited the 

house of her maternal aunt Razia Bibi. However, at about 9 p.m. she came out to 

respond nature’s call and then, accused came and had taken her under a tree 

and committed rape on her. However, one Atema had seen the incident for 

which the accused fled away from the spot. Atema informed the matter to her 

mother. Accordingly, her mother took her to the house of the accused. But, the 

family members of the accused did not accept her and drove her away. She was 

produced before the Medical Officer for medical examination and her statement 

was recorded by Judicial Magistrate vide Ext.-3. Ext.-3(1) is her signature. 

In her cross-examination, she has stated that accused is her cousin 

brother and his house is near to her house and house of her maternal uncle. She 

had love affairs with the accused. The accused wanted to marry, but 

subsequently refused. Her mother took her to the house of the accused, since 

the parents of the accused did not allow her to be married. She further stated 

that she was major at the time of the incident. 

12. PW-5 is one Rana Bhuyan. He has submitted charge-sheet against the 

accused Joshizal Haque to prosecute him u/s 342/376 of IPC vide Ext.-4. Ext.-

4(1) is his signature. 
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13. PW-6 is the Investigating Officer namely Badshah Prasad Singh. He 

visited the place of occurrence, prepared the sketch-map, recorded the 

statements of the witnesses u/s 161 Cr.P.C. and victim was sent to Dhubri Civil 

Hospital for medical examination and also her statement was recorded by the 

Magistrate. However, he was transferred in the meantime for which he handed 

over the case diary to O/C Mankachar P.S. He was confronted with the statement 

made by witness Amirul Islam that he did not disclose that his niece did not visit 

the house of his sister Razia and from where she was taken away by the 

accused. 

14. Witness Tara Miah did not disclose that the accused dragged the victim 

from his house and committed rape on her. However, he did not collect any 

document to ascertain the age of the victim. 

15. Now, these much evidences are found available in the record. From 

having perused entire evidence on record, particularly from the evidence of the 

victim Nirvaya, it appears the version of the prosecution case that the victim 

Nirvaya is a major girl, had love affairs with the accused. Her house is adjacent 

to her maternal aunt Razia. She came to the house of her aunt Razia on the day 

of occurrence and came out of the house to respond nature’s call. The accused 

appeared there and committed sexual assault. One Atema has seen the 

occurrence and she has informed the matter to the mother of the victim. The 

matter comes to light in the public, since the incident was seen by Atema. Had it 

been not seen by Atema, probably the case might not been coming into the rise. 

The mother immediately after coming to know that the accused had sex with her 

daughter took her to the house of the accused, but the parents of the accused 

did not accept her as their daughter-in-law and hence, the case. 

16. Now from having perused the evidence, it appears that there is no eye 

witness found present to describe the occurrence as eye-witness. PW-2, the 

victim Nirvaya herself is the witness, but she has not supported the version of 

the prosecution. She stated categorically that she had love affairs with accused 

and is aged about 19 years. She came out from her room to respond nature’s 

call, but the accused assaulted her sexually, but she did not raise any alarm. The 

evidence of PW- Tara Miah more or less supported her version that she came out 

and returned to her house after half an hour and told that the accused 

committed rape. 
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17. Admittedly, the prosecution has not examined one Atema who alleged to 

have seen the incident for a bad reason. Had she been examined, then the 

matter would not have been registered as a case against the accused. The case 

was registered only on the fact that the incident had been seen by Atema. The 

victim Nirvaya is a major girl as stated by her and had love affairs with the 

accused, voluntarily had sex with the accused actuated by her sexual urge. She is 

a grown-up and healthy girl. The I.O has not produced any document relating to 

the age of the victim, though it is stated by PW-1, the Medical Officer that the 

victim girl is shown as aged about 14 years, but at the same time she has stated 

that she has mentioned the age on the basis of morphological appearance of the 

victim. So, the evidence as it appears clearly goes to show that the prosecution 

has not been able to place any ingredient of Section 342 and 376 of the IPC to 

placket the accused. 

18. Situated thus, I have got no alternative, but to acquit the accused from 

the purview of the charge u/s 376/342 IPC on benefit of doubt. Accordingly, the 

accused Joshizal Haque is acquitted of the charge u/s 376/342 of the IPC on 

benefit of doubt and he is set at liberty forthwith. 

19. Having considering the facts and circumstances of the case, I do not like 

to recommend the DLSA for awarding any compensation to the victim u/s 357(A) 

Cr.P.C. 

20. The Bail Bond so furnished by the bailor stands cancelled. 

21. Let a copy of this order be sent to the Committal Court with the case 

record as committed. 

22. Signed, sealed and delivered in the open Court on this the 6th day of 

March, 2020, at Dhubri. 

 

 
(T. Kalita) 

Sessions Judge, Dhubri 
 Dictated & corrected by me. 

 
 

            (T. Kalita)  

   Sessions judge, Dhubri  
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A P P E N D I X 

 
 

1. PROSECUTION WITNESSES: 
 

• PW-1:  Dr. (Mrs.) Muskura Ahmed (M.O) 

• PW-2:  Amirul Islam (Complainant) 

• PW-3:  Tara Miah 

• PW-4: Nirvaya (Victim) 

• PW-5: Rana Bhuyan (I.O) 

• PW-6: Badshah Prasad Singh (I.O) 

 
2. PROSECUTION EXHIBIT:  

• Exhibit-1: Medical Report 

• Exhibit-2: Ejahar 

• Exhibit-3: Statement of the Victim recorded u/s. 164 Cr.P.C. 

• Exhibit-4: Charge-sheet 

          

               (T. Kalita)  

Sessions Judge, Dhubri 
 


